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Introduction 

1. This is a consolidated Judgment on three cases which were subject to an 

order for combined proceedings by Order No. 062 (2013) dated 7 July 2013. In 

essence the claims were as follows:  

(a) 2012/018: The Applicant submitted a complaint of harassment by 

Ms. Maria Traficanti, the former Field Human Resources Officer, 

Jordan (“FHRO/J”), who called the Applicant “incompetent” in the 

presence of others. A Preliminary Assessment Report was 

produced by  the Department of Internal Oversight Services 

(“DIOS”). The Applicant appeals against the decisions of Ms. 

Cornelia Moussa, the then Director of Human Resources (“DHR”), 

not to request a full investigation into her complaint of harassment 

and instead to send letters to the Applicant and Ms. Traficanti 

reminding them to maintain a high level of professionalism in their 

personal interactions. The Applicant claims that she was treated 

unfairly and in breach of the terms of her contract and that Ms. 

Moussa failed to recognise that Ms. Traficanti was more culpable 

and should have been subjected to a disciplinary measure or 

reprimand. This complaint will be referred to as the “watercooler 

incident”. 

(b) 2012/025: That Ms. Sandra Mitchell, former Director of UNRWA 

Operations Jordan (“DUO/J”) treated her unfairly by imposing the 

disciplinary measures of a one week suspension without pay and a 

written censure for misconduct to be placed on her Official Status 

File. In addition, Ms. Mitchell placed her on Special Leave With 

Pay (“SLWP”) and, by what has been referred to as an 

administrative measure, transferred her from her job as the Chief, 

Field Relief and Social Services Program, Jordan Field Office 

(“C/FRSSP/J”) to another job. The Applicant considers this to be a 

disguised disciplinary measure notwithstanding that she had grade 
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protection. These measures were imposed as a result of the 

Applicant participating in an unofficial protest/strike that was not 

authorised by the staff union. This complaint will be referred as the 

“unofficial protest”. 

(c) 2013/006: The closure of the case of retaliation in violation of her 

right to be officially informed both that the investigation was 

closed and that the suspension of the arrangements for finding a 

replacement for her post as C/FRSSP/J had been lifted. This 

complaint will be referred to as the “retaliation complaint”. 

2. The Respondent denied all allegations and asserted that the Applicant was 

treated fairly and that there was no breach of procedure, bias or any material 

irregularity such as to call into question the decisions taken in these cases.  In 

particular the Respondent submitted that the watercooler incident did not rise to 

the level of misconduct and that advising both parties to behave in a professional 

manner was appropriate; that the sanction imposed as a result of the Applicant’s 

participation in the unofficial protest was not disproportionate; that the transfer 

from her job as Chief was an administrative measure since the management at the 

JFO had lost confidence in her and that that the finding of no retaliation was 

justified and that she had been informed by Mr. Lex Takkenberg, the Chief of the 

Ethics Office (“C/EO”) that the investigation into her complaint of retaliation had 

been concluded. Accordingly, the commencement of the recruitment exercise to 

find a replacement was properly effected. 

3. The above succinct summary defines and circumscribes the issues to be 

determined. 

Findings of Fact 

4. With effect from 8 October 1986, the Applicant was appointed to the post 

of Women Programme Officer, Grade 11, Step 1 at the Agency’s Jordan Field 

Office, Amman (“JFO”). 
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5. After several promotions, the Applicant applied for and was selected for 

the post of C/FRSSP/J at Grade 20, with effect from 1 January 2007. 

6. On 15 May 2011, Ms. Maria Traficanti, the former FHRO/J, and an 

Administrative Assistant had a meeting with the Applicant at the JFO. 

7. The Applicant did not take kindly to the way in which the meeting was 

conducted. In an e-mail dated 22 May 2011, the Applicant complained to Ms. 

Stefania Pace-Shanklin, the former Deputy Director, UNRWA Operations, Jordan 

(“D/DUO/J”) that the manner in which the meeting of 15 May was conducted was 

inappropriate in that Ms. Traficanti had apparently not read the briefing papers in 

advance, brought a “secretary” to the meeting and that she was treated with 

disrespect by both Ms. Traficanti and the “secretary”.  

8. In the same e-mail, the Applicant informed  Ms. Pace-Shanklin of an 

altercation between herself and Ms. Traficanti earlier that morning: 

This morning, while walking in the Admin corridor after hanging 

the car’s key, Maria was filling her water cup; she looked at me 

and said while smiling “it must be hard to lose that part of your 

programme”. I said “sure when secretaries discuss such an 

important matter, what do you expect”. She attacked by saying 

“firstly, this one is not a secretary, she is an admin assistant. 

Secondly, you know why the problem exist, it’s because of you… 

you are incompetent” she repeated this more than once, while I 

continue walking toward the exit door, she followed me saying 

“you are incompetent”. At that stage I shouted “I am going to sue 

you personally and professionally”. 

 

I am extremely frustrated, for the unprofessional manner, Maria 

behaved. 

9. In an e-mail dated 26 May 2011 to Mr. Claus Andreasen, the Director, 

Department of Internal Oversight Services (“D/DIOS”), the Applicant made an 

official complaint of harassment against Ms. Traficanti: 

To summarize my grievance, Ms. Traficanti: 
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1. Invited an irrelevant person to a very important meeting, 

resulting in time wasted and demonstrating disrespect for my 

position; 

2. Provoked aggression and created a hostile work environment; 

3. Attack me personally in the hallway in front of many 

colleagues, yelling such inappropriate phrases as “You can’t 

take a decision” and “You are incompetent”; and 

4. Promoted and unhealthy atmosphere among national and 

international colleagues.  

10. In an e-mail dated 26 May 2011 to the Applicant, Mr. Andreasen 

acknowledged receipt of the Applicant’s complaint. 

11. The Chief, Investigation Division (“C/ID”) conducted an initial review of 

the Applicant’s complaint and concluded that the incident would be best dealt 

with through mediation. The Applicant was advised regarding the proposed 

course, but requested a full investigation by DIOS. The matter was then referred 

to Ms. Moussa. 

12. In e-mails dated 15 and 28 June 2011 to Mr. Andreasen, the Applicant 

enquired as to the status of her complaint. 

13. In an e-mail dated 11 July 2011, Ms. Moussa advised the Applicant that 

DIOS had been directed to conduct a preliminary review of the allegation to 

establish the facts. 

14. On 11 July 2011, the nominated DIOS investigator, who was chosen 

because he was not known to the parties and had no conflict of interest, met the 

Applicant to confirm the details of her complaint. 

15. On 12 July 2011, the DIOS investigator met Mr. Dragan Tatic, who 

witnessed the incident described by the Applicant as having occurred on 22 May 

2011. 

16. Mr. Tatic was called by the Applicant as a witness. The Tribunal found 

him to be credible and consistent in his account of the incident. He confirmed that 

his evidence was the same as that given to the investigator in that he witnessed the 

altercation between Ms. Traficanti and the Applicant. He clearly recalled Ms. 
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Traficanti saying to the Applicant, “You are incompetent” and the Applicant 

responding, “I am going to sue you”. He was about two metres away from the 

protagonists who were about half a metre from each other in a narrow corridor. He 

observed Ms. Rantisi being visibly upset whereas Ms. Traficanti was calm and 

showed no emotion. He added that at least five or six staff members witnessed the 

incident. 

17. On 12 July 2011, the DIOS investigator interviewed Ms. Traficanti. 

Paragraph 20 of the Preliminary Assessment Report records several counter 

allegations made by Ms. Traficanti against the Applicant alleging that she hated 

international staff members, that she was subversive, that she organised Area Staff 

to resist and gang up on international staff and that she was aggressive and nasty 

towards everyone.
1
 At paragraph 24 her account of the specific incident varies 

slightly from that of the Applicant and Mr. Tatic in that she claims that the 

Applicant said, “I’m going to sue you personally and professionally. You will see 

what is going to happen”, whereupon she responded by saying, “You know what 

Maha, you are totally incompetent”. 

18. On 20 July 2011, the DIOS investigator compiled a Preliminary 

Assessment Report, in which he concluded: 

27. That this incident [of 22 May 2011]; a personal 

confrontation between two staff members took place, is not in 

question. 

 

28. DIOS found no evidence of misconduct by any UNRWA 

personnel. The behavior of these staff members does not rise to the 

level of misconduct that requires disciplinary intervention or 

further investigation by DIOS. 

 

29. The Department of Internal Oversight Services proposes 

that no further action is to be taken in relation to this incident. 

 

And made the following recommendation: 

 

31. Recommendation 1: It is recommended that both Ms. Maha 

Al-Rantisi and Ms. Maria Traficanti be reminded of the 

                                                
1
 None of these allegations had been raised with the Applicant who consistently received excellent 

Performance Appraisal Reports.  
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requirement that UNRWA staff behave professionally in their 

personal interactions. 

*                    *                    * 

32. In the interests of the Agency and the staff members 

involved in this case consideration should be given to the benefits 

of mediation as a method to informally resolve this dispute. 

19. By e-mail dated 2 August 2011, the DIOS investigator advised the 

Applicant that the report had been completed two weeks ago, and that it was now 

proceeding through his line management to “the Executive”. 

20. By e-mail dated 18 September 2011, the Applicant advised Mr. Andreasen 

that she had not yet received any word on the status of her harassment complaint 

against Ms. Traficanti despite having submitted it over four months previously. 

21. The Tribunal observes that the watercooler incident was not complicated 

in terms of the facts. The Applicant filed her formal complaint of harassment on 

26 May 2011, the Report was concluded 20 July 2011 and the Applicant was 

notified on 4 October 2011. This delay would appear to be excessive 

notwithstanding Ms. Moussa’s evidence that part of the delay was because of the 

recommendation that mediation should be attempted. This explanation is rejected 

because the first step in mediation is to obtain the consent of the parties and this 

would necessarily involve communicating with them. The second step is to act 

expeditiously. As it turned out, as soon as the Applicant was informed of the 

outcome of the investigation she rejected the suggestion of mediation and sought 

the benefit of a full investigation by DIOS. 

22. About this time staff relationships in the JFO took a turn for the worse. 

The performance of two senior Area Staff members was under review and they 

faced certain adverse consequences. This was a source of tension with many Area 

Staff feeling that those individuals were being unfairly treated and representations 

were made on their behalf. The Applicant initiated a petition asking for a meeting 

with Ms. Mitchell and four other Area Chiefs. The Chair of the General Services 

Committee of the Area Staff Union was also present. The purpose of the meeting 

was to reach some form of compromise to protect the interests of the two 
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individuals concerned. Ms. Mitchell was not persuaded and explained why her 

options were limited and that in her judgment the steps she was proposing were 

appropriate. The Applicant was unhappy and disappointed with the outcome of 

the meeting. She explained in evidence that whilst she disagreed with Ms. 

Mitchell and felt that the Chair of the Staff Union was not doing enough to help 

the two staff members it was her view that the “interest of the refugees was more 

important than any individual.” 

The “Unofficial Protest” 

23. On 18 September 2011, Ms. Maisa Thweib, the former Deputy Chief, 

Relief and Social Services Program, Jordan distributed a circular calling for a two 

hour sit-in at JFO from 8 a.m. to 10 a.m. The protest continued the next day. The 

Tribunal finds that there were two principal issues that motivated the staff 

members. The plight of the two senior Area Staff members was one of the issues. 

The second issue, which appears to have been the trigger for the unofficial protest, 

was evidence that the organisers had viewed that indicated that Ms. Mitchell had 

extended the mandate of the General Services Committee of the Area Staff Union 

of Jordan Field Office (“ASU/J”), which they regarded as exceeding her power 

and authority. This occurred at a time when many Area Staff members had 

become disenchanted with the Chair of the ASU/J, whom they considered was too 

close to the DUO/J, Ms. Mitchell. They believed that he was not fully 

representing the Area Staff. Accordingly, when they heard that the mandate of the 

General Services Committee had been extended by Ms. Mitchell they were up in 

arms and decided to take unofficial action. Ms. Rantisi explained that she 

sympathised and agreed with the concerns expressed by the organisers and she 

decided to join them. In evidence she said that Ms. Mitchell was unapproachable 

and did not have an open door policy as suggested by Respondent’s counsel. She 

saw no point in taking the matter up with Ms. Mitchell, nor did she consider it 

appropriate to contact Ms. Pace-Shanklin who had left that afternoon on leave. 

24. The Tribunal finds on the oral evidence that Ms. Mitchell did in fact sign 

what a witness, Mr. Jamal Kassem, described as a simple three line letter 
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approving the postponement of the elections. This letter, which was in the 

witness’ office, was seen by Ms. Wisam Al Hasanat, a Field Relief Services 

Officer working within the Field Relief and Social Services Program, when she 

visited the office. The witness did not show it to her and was concerned that she 

should not have read it. However, he was in no doubt that the letter signed by the 

Director was “instructional and final, to postpone the elections”. However, he 

stated that the letter was subsequently retrieved by Ms. Traficanti and the 

elections which were to have taken place in late July or early August did in fact 

take place in November that year. 

25. The issue whether there was any factual basis for the belief formed by the 

organisers of the unofficial protest is settled. The Tribunal finds on the basis of 

the evidence that Ms. Mitchell did authorise the postponement of the elections. 

The protesters decided to embark on a peaceful protest to mark their disapproval. 

The question whether Ms. Rantisi should have participated in the unofficial 

action, given her position as a Chief will be considered at paragraph 123. 

26. By e-mail dated 19 September 2011, Ms. Moussa advised the D/DIOS that 

the Applicant was leading a protest action outside the JFO, and requested that 

DIOS conduct a preliminary assessment. 

27. On 19 September 2011, DIOS conducted a preliminary assessment 

regarding the Applicant’s role in the protest, and made a recommendation to 

suspend the Applicant pending an official investigation. The Tribunal notes that 

this preliminary assessment by the DIOS did not include any discussion with the 

Applicant notwithstanding that she was, as a Program Chief, the most senior of 

the protesters. It is further noted that before suspending the Applicant, the Human 

Resources (“HR”) Department and in particular the Director, who was directly 

involved, did not ask the Applicant for any explanation. In the circumstances, the 

Tribunal will consider whether prior to the decision to suspend, the managers 

concerned had a reasonable belief that the Applicant may have committed 

misconduct. What was the quality of the evidence at the time that gave them 

reason to believe that the Applicant may have committed misconduct and why 
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was the Applicant not questioned to check whether that belief was based on 

reasonable grounds? Could it be said that suspending a senior member of staff, 

particularly given her unblemished record, without so much as asking her for an 

explanation is a proper exercise of discretion? In considering this matter the 

Tribunal will take fully into account the evidence, the findings and Report of the 

DIOS investigation.  

28. By letter dated 19 September 2011 from Ms. Moussa, the DHR, the 

Applicant was suspended from duty on full pay, with effect from 20 September 

2011, pending an investigation into a charge of misconduct or serious misconduct: 

Specifically, it is alleged that on 18 and 19 September you 

instructed staff members of the Jordan Field Relief and Social 

Services Department to join a protest in a public space in front of 

the Jordan Field Office on matters unrelated to their work. 

Furthermore, it is alleged that you were instrumental in coercing 

refugees from Zarka/Marka to join the protest by threatening that 

their benefits from the Agency might be jeopardized unless they 

complied. It has also been reported that you have verbally abused 

staff members, staff union representatives and Jordanian police 

officers during protest actions in front of the Jordan Field Office on 

19 September. The above allegations, if confirmed, may constitute 

an abuse of power and a violation of UNRWA Area Staff Rules. 

*                    *                    * 

Please note that the presumption of innocence lies with you until 

otherwise proven, and that this suspension is not a disciplinary 

measure nor does it prejudice your contractual rights.  

 

Should the charge of misconduct or serious misconduct be well 

founded, the Agency will decide on appropriate measures. 

29. The Tribunal notes the seriousness of these charges particularly that the 

Applicant was instrumental in coercing refugees from Zarka/Marka to join the 

protest by threatening that their benefits from the Agency might be jeopardised. 

30. By e-mail dated 25 September 2011, the Applicant acknowledged receipt 

of the 19 September 2011 letter of suspension, expressed surprise that the normal 

practice was not followed in that the letter came from Ms. Moussa, the DHR, 

instead of from her immediate supervisor and made the point that given her 

seniority in the Agency it would have been a proper course to have adopted to 
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have first had a meeting with her to ascertain the facts instead of resorting to a 

suspension. However, she pledged her cooperation with the investigation. 

31. By letter dated 4 October 2011 Ms. Moussa advised the Applicant of the 

results of the Preliminary Assessment Report regarding her compliant against Ms. 

Traficanti, the former FHRO/J, over the watercooler incident, and of the decision 

to take no further action: 

Please be advised that the Investigator has concluded that the facts 

in this matter have not established misconduct on the part of the 

FHRO and that no disciplinary action should be taken. He 

recommended, however, that both parties be reminded of the 

requirement that UNRWA staff behave professionally in their 

personal interactions. 

The facts as established through interviews with each party and 

witnesses indicate that both you and FHRO bear responsibility for 

allowing your professional disagreements to escalate, resulting in 

the unfortunate public argument that took place on 22 May 2011. 

Moreover, I am particularly concerned that you have included in 

your complaint an allegation indicating that you regard one of your 

UNRWA colleagues as being too unqualified to attend a meeting 

with you. Accordingly, I take this opportunity to remind you of the 

requirement that you treat all your colleagues with respect at all 

times, regardless of their grade and position with the Agency. 

Please ensure that you maintain a high level of professionalism in 

all of your personal interactions as an UNRWA staff member, 

particularly when professional disagreements arise.  

32. By letter also dated 4 October 2011, Ms. Traficanti received a letter which 

included the same final sentence.  

33. On 28 March 2012 the Applicant filed Application 

UNRWA/DT/JFO/2012/018 in which she contested the decision not to order a full 

investigation of her harassment complaint and submitted that the letters of 4 

October 2011, which, in her opinion, treated herself and Ms. Traficanti as 

“equally responsible”, were evidence of clear bias and discrimination. She noted 

that no measures were taken against Ms. Traficanti, “not even…a letter of 

reprimand” for calling her incompetent in the presence of others. 
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34. The investigation into the charge of misconduct or serious misconduct 

arising from the unofficial protest on 18 and 19 September 2011 continued. On 27 

November 2011, DIOS submitted its Investigation Report. In relation to the 

specific charges leveled in Ms. Mitchell’s letter of 19 September 2011 the 

investigation found as follows in paragraphs 58 to 71: 

A. Allegation that the Applicant instructed staff members to join the protest  

35. DIOS enquiries revealed that the Applicant joined the protest after most 

staff had already assembled, after approximately 30 minutes on the first day and 

45 minutes on the second day. The investigators questioned staff who participated 

in the protest as well as those who did not. They all said that they were not 

threatened intimidated or coerced to join the protest. At paragraph 60 the report 

states: 

Notwithstanding this, a few staff members held the view that Ms. 

Rantisi might have led the protest. The basis for their viewpoint is 

that the majority of staff members that participated in the protest 

were from the Relief and Social Services Department. They were 

unable to provide additional information to support their views. 

 DIOS properly did not give weight to such damaging and unsubstantiated 

speculations. 

B. Allegation that the Applicant was instrumental in coercing refugees from 

Zarka/Marka to join the protest by threatening that their benefits from the Agency 

might be jeopardised unless they complied  

36. This was the most damaging charge because it went to the very core of the 

Agency’s raison d’être and the Applicant’s dedicated service of 25 years. DIOS 

state at paragraph 63 of the Investigation Report that some old women and young 

men who were not recognised as JFO staff were present at the protest. The Report 

concludes at paragraph 64 that “none of the staff members interviewed expressed 

or implied that Ms. Rantisi…was associated with the old women and young men 

present at the protest.” 
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C. Allegation that the Applicant verbally abused staff members, staff union 

representatives, and Jordanian police officers on 19th September 

37. These allegations were dismissed by DIOS both on the grounds of lack of 

support from eyewitnesses and from an examination of the video footage of the 

protest action which did not support the allegations. 

38. The Tribunal notes that given the complete absence of cogent evidence it 

is all the more reason to question management’s failure to afford the Applicant the 

elementary safeguard of a preliminary interview prior to suspension. It also calls 

into question the basis of Ms. Mitchell’s letter of 7 December 2011 indicating that 

the Investigation Report supported a finding of serious misconduct which could 

result in termination. 

39. DIOS carried out a careful review of the e-mail account of the Applicant, 

At paragraph 65, the Investigation Report found no evidence that she sent e-mails 

to media outlets or coerced staff to join the protest.  

40. The Investigation Report concluded at paragraph 67 that the allegations of 

Abuse of Power on the part of the Applicant had not been substantiated. However, 

DIOS expressed the view that “the image of the Agency has been placed into 

disrepute by the actions of the protesters.” 

41. In regard to the circular calling for protest action, DIOS concluded at 

paragraph 68 that “the available evidence does not establish a direct link between 

Ms. Rantisi and the concerns in the circular.”  

42. The Tribunal noted that in the course of Ms. Moussa’s evidence she made 

it plain that she thought that the DIOS investigators had arrived at incorrect 

factual conclusions as to the Applicant’s role. She held firmly to the view that the 

Applicant “instigated” the strike. She maintained this opinion even after it was 

pointed out to her that her view was inconsistent with the findings in the DIOS 

Report. 

43. The DIOS Report expresses its conclusion in the following terms: 
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69. As a result, it is inferred that Ms. Rantisi’s motivation for 

taking part in the protest is similar to the motivations of other 

protesting staff i.e. to give support to the protest. Nonetheless, she 

was the only Chief of Programme and Area Offices present and the 

majority of staff that protested were from her department. Some 

staff members that observed the protest naturally formed the 

opinion that Ms. Rantisi was the leader. Thus, DIOS is of the view 

that Ms. Rantisi did not exercise good judgment in taking part in 

the protest. 

*                    *                    * 

71. It is inferred that the protesting staff did not act with the 

interests of the Agency only in view. It is also inferred that the 

protesting staff engaged in an activity (the protest) that is 

incompatible with the proper discharge of their duties contrary to 

the above Area Staff Regulations. Thus, DIOS concludes that: 

*                    *                    * 

• Ms. Rantisi violated Area Staff Regulation 1.1 and 1.4, for 

taking part in the protest… 

44. It is to be noted that whilst expressing the view, at paragraph 69, that “Ms. 

Rantisi did not exercise good judgment in taking part in the protest”, the DIOS 

Report did not distinguish the Applicant’s conduct from the rest of the protesters. 

The only distinguishing factor was that related to the seniority of her position. 

45. By letter dated 7 December 2011, drafted by staff in the HR Department 

and sent by Ms. Mitchell, the DUO/J, the Applicant was informed that the 

investigation findings supported the conclusion that her actions constituted serious 

misconduct.
2
 The letter specifically stated: 

The investigation has been completed. The primary findings and 

related evidence of the investigation are summarised as follows: 

1. On 18 and 19 September 2011, you personally 

participated in a protest action outside the JFO main 

gate. During your interview with the investigators, you 

confirmed that you joined the protest. This is supported 

by eyewitness statements and video footage. The 

investigation also found that the majority of staff 

members that joined you in the protest were your direct 

subordinates from the Relief and Social Services 

                                                
2
 The findings and conclusions of the DIOS report do not justify the categorisation of Ms. Rantisi’s 

actions as “serious misconduct”. 
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Department and that you were the only Programme and 

Area Offices Chief to participate, which led some 

witnesses to believe that you were the leader. In 

addition, the protest took place in a public forum, was 

observed by Jordanian police, and received coverage by 

the local media.  

2. With regard to the allegations of abuse of power against 

you, specifically that you used your position with the 

Agency to intimidate staff, beneficiaries, and CBOs into 

joining the protest, the investigation concluded that 

there is insufficient evidence to substantiate these. 

Accordingly no action will be taken against you with 

respect to any allegations as they pertain to abuse of 

power.  

3. Nonetheless, the investigation found that by 

participating in the protest you failed in your obligation 

under Staff Regulation 1.1 to regulate your conduct 

with the interests of the Agency only in view. 

4. Further, Area Staff Regulation 1.4 requires that you 

conduct yourself in a manner befitting your status as an 

employee of the Agency and consistent with the proper 

discharge of your duties. The investigation noted that 

by participating in the protest you engaged in conduct 

that is incompatible with the proper discharge of your 

duties with the Agency. This violation of UNRWA’s 

Regulations is particularly egregious given your status 

as a Chief with the Agency. As a senior staff member 

your conduct must set an example for more junior staff, 

particularly your direct subordinates. The fact that your 

direct subordinates in Relief and Social Services 

comprised the majority of the protestors exemplifies 

your failure in this respect. 

As they stand and in the absence of convincing evidence to the 

contrary , the investigation findings support the conclusion that 

your actions constitute serious misconduct warranting severe 

disciplinary measures up to and including summary dismissal. The 

Agency wishes to make a fully informed and fair decision on this 

matter and to ensure due process. In this regard, I give you a final 

opportunity to respond to the allegations against you, the findings 

from the investigation and any other matter you consider relevant. 

If you wish to take advantage of this opportunity, please submit 

your comments to me in writing by close of business on 17 

December 2011. 
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46. The Applicant was invited to respond to the allegations and findings of the 

investigation, which she did in an undated letter to Ms. Mitchell. The Applicant 

denied that her participation in the protest constituted serious misconduct, and 

asserted that her suspension pending investigation was arbitrary and 

disproportionate and that there was a breach of due process. Given the importance 

of the Applicant’s representations, the relevant paragraphs are reproduced: 

In your letter, you stated that you would like to reach an informed 

and fair decision. To be able to fully and efficiently enjoy this due 

process right, I believe I should have been provided with relevant 

parts of the Investigation Report that support what you have 

qualified as serious misconduct, without disclosing the names of 

the witnesses or any confidential part of the report, any summary 

thereof or enough information and documents to the extent that 

allow me to exercise this right. As you may appreciate, it is 

difficult to rebut evidence without being presented with the 

evidence upon which a conclusion or finding is made. Nonetheless, 

I will comment on your letter, as you requested, to the extent 

possible taking into consideration the limitation and restrictions on 

my full and effective due process right. Moreover, in your letter, 

you refer to UNRWA Regulations rather than a clear violation to a 

specific UNRWA staff Rule. You should note that I assert that my 

participation in this sit-in, does not violate my status as a UN staff 

member, let alone amount to serious misconduct, as further 

detailed below.  

In your letter you criticized me for having participated in a 

peaceful sit-in strike, on 18 and 19 September 2011. This is an 

elementary human right, recognized by UNRWA and protected 

under the United Nations Human Rights Charter. What I can say is 

that the demonstration took place inside [emphasis in original] the 

Agency premises and was held primarily to protest the extension of 

the Area Staff Union Officers by the Administration in the Jordan 

field, beyond their term and without reference to the staff who elect 

them. (If you would like a list of websites documenting UNRWA 

staff strikes in all five Fields and HQ please let me know). You 

have also referred to the Jordanian police and media. I do not see 

how this is relevant or my responsibility. The Jordanian police 

were merely exercising their duties as they always do in any sit it 

or protest of UNRWA staff. As for the media, they were also doing 

their duty in covering an event. It seems to me that you presented 

these facts as aggregating [sic] circumstances when this is not the 

case.  



  

Cases Nos.: UNRWA/DT/JFO/2012/018 

UNRWA/DT/JFO/2012/025 

UNRWA/DT/HQA/2013/006 

  Judgment No.: UNRWA/DT/2013/033 

 

Page 17 of 48 

Hence, it is unclear to me since ostensibly I have been exonerated 

of the most serious allegation of abuse of power, by the 

Investigation Board, why should participation in a lawful 

demonstration organized by others, constitute serious misconduct. 

It seems clear to the Board that if it is an infraction, it is a passive 

one and does not rise to the level of misconduct or serious 

misconduct. I note also with interest, you have not cited an Area 

Staff Rule that I have allegedly violated.  

With regard to your ultimate paragraph, I might reiterate, I am 

unable to provide you with evidence contrary to the Board’s 

findings that would allow for a fully informed and fair decision on 

this matter, without having the benefit of a copy of the 

Investigative Report.  

I find the actions of the Agency arbitrary and disproportionate 

starting from suspending me pending investigation, targeting me as 

the Subject of investigation while many other staff members have 

participated in this sit-in, and insisting that my act amount to 

serious misconduct without sufficient substantiation for this 

conclusion. My reading of your letter is that you are attempting to 

reach conclusions beyond what was indeed established by the 

investigator and then representing it in an exaggerated manner to 

illegally justify that my acts amount to a serious misconduct.  

I agree with the finding that I participated in the sit in. Since the 

investigators concluded that there is insufficient evidence that I 

abused my power, the fact that many of the participants are from 

my department is irrelevant and any conclusion based on this fact 

ultimately lacks legal support.  

Further, I disagree with the conclusion that such participation 

amounts to misconduct or serious misconduct. On the false 

assumption that it is, and for consistency purposes and equal 

treatment of your staff, you would need to treat similarly all 

participants in this sit in as well as the sit in that occurred during 

the early period of your joining UNRWA. This would mean that 

almost all staff of JFO have committed a serious misconduct. 

47. By letter dated 4 January 2012, also drafted by a team in the HR 

department under the directorship of Ms. Moussa, Ms. Mitchell  informed the 

Applicant: 

In considering this matter, I have extensively reviewed the 

investigation file, including the facts and evidence contained 

therein, as well as your own submissions [emphasis added]. I 

have also reviewed all relevant Agency Regulations and Rules. 
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I conclude that the facts as established through the investigation 

and your own admission support a finding that you have engaged 

in misconduct by failing to uphold standards of conduct specified 

in Area Staff Regulations 1.1 and 1.4. in particular, your 

participation in the protest, which was taking place in a public 

forum under local police observation and being covered by the 

media, amounts to a failure on your part to regulate your conduct 

with the interests of the Agency only in view as required under 

Regulations 1.1. Such conduct is also unacceptable considering 

your status as a senior staff member of the Agency and is 

inconsistent with the proper discharge of your duties as required 

under Regulation 1.4. 

 

I draw you attention to Organization Directive No. 1, which 

specifies at paragraph 7 that “Regulations are binding on all 

officers of the Agency.” In addition, Area Staff Personnel 

Directive A/10 Part I explains the following at paragraph 4.3 (with 

emphasis added): 

 

[T]he following are examples of instances where 

disciplinary measures would normally be imposed: 

 

Refusal to carry out and discharge the basis duties 

and obligations specified in the Staff Regulations, 

Rules, and the Directives of the Agency, and in 

particular, departures from the standards of 

conduct specified in Chapter I of the Staff 

Regulations […] [emphasis in original]   

 

In determining the appropriate disciplinary measures in this case, I 

have noted the fact that you were the only senior manager to 

participate in the protest. Moreover, as a Chief at Grade 20, you are 

one of the most senior area staff members in the Agency and the 

most senior manager within your programme. As a senior manager 

your actions naturally set an example for others to follow. Through 

your conduct, you have set yourself apart from the management 

team and have undermined the necessary relationship of trust that 

must exist between you and other senior officials in the 

performance of your duties as a Chief of the Relief and Social 

Services Programme. You have also failed to utilize established 

internal mechanisms which are designed to appropriately address 

the types of concerns you claim were raised through the protest. 

Accordingly, I have lost confidence in your ability to conduct 

yourself in a manner befitting a senior manager with the Agency.  

 

Based on the foregoing, the following disciplinary measures will 

be imposed against you: 
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(A) You will be suspended without pay for a period of 

one week; 

 

(B) This letter will serve as a written censure for 

misconduct and will be placed in your Official 

Status File. 

 

For the reasons noted above [emphasis added] you will also be 

transferred from the post of Chief, Relief and Social Services, JFO, 

with grade protection, to an appropriate post to be confirmed 

shortly.
3
 Accordingly, you will remain on special leave with pay 

until this post is confirmed or the matter is further reviewed by 31 

January 2012, whichever is sooner. 

48. The Tribunal notes the direct connection made by Ms. Moussa between 

the disciplinary charges and findings arising from the investigation into 

misconduct and the decision to transfer her from her post as C/FRSSP/J to a new 

post and to place her on special leave with pay until a suitable post could be 

identified.  

49. The Applicant considered that the disciplinary measures taken against her 

were retaliatory in nature in that the DUO/J had retaliated against her as a result of 

her complaint against the former FHRO/J for harassment; the subject of the 

Applicant’s complaint to DIOS of 26 May 2011. On 21 January 2012 she 

submitted her complaint of retaliation. 

50. On 10 January 2012, Ms. Moussa called Mr. Takkenberg to a meeting. 

When asked in evidence in chief to provide details as to how the meeting came 

about, he said the meeting was requested by Ms. Moussa’s personal assistant and 

he was not aware of the subject she wanted to discuss and therefore came 

unprepared. It soon became clear that the purpose of the meeting was to inform 

him that Ms. Mitchell had lost confidence in the Applicant and wanted her out of 

her position as Program Chief. 

51. Ms. Moussa asked Mr. Takkenberg whether he had seen the Investigation 

Report and he stated that he had not been involved and was not aware of its 

                                                
3 The Applicant was later offered the post of Youth Vulnerability Adviser. 
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conclusions. Ms. Moussa then criticised the Report. Mr. Takkenberg testified that 

he was “taken aback” by what he perceived as her “biased views” on the outcome 

and conduct of the investigation. 

52.  Ms. Moussa wanted Mr. Takkenberg's advice on the available options for 

dealing with the Applicant. Mr. Takkenberg was adamant that whilst he gave an 

example of action he had taken to deal with a difficult staff member while he was 

a Field Director, at no time did he suggest or indicate his support for the measures 

being imposed against the Applicant. He pointed out that there was a broad 

discussion about the discretion given to Field Directors on how to deal with 

staffing matters. He thought that Ms. Moussa was trying to convince him that the 

removal of the Applicant from her position as C/FRSSP/J was appropriate but that 

he was not convinced. Ms. Moussa asked him for his views on options for moving 

the Applicant from her post. Mr. Takkenberg responded that he was 

uncomfortable commenting on the case but suggested the possibility of a role in 

Relief and Social Services at Headquarters Amman (“HQA”) or a protection role 

in the Field. 

53.  Ms. Moussa indicated to him that she felt Ms. Rantisi was hostile and 

biased towards international staff. Mr. Takkenberg made a point of expressing his 

disagreement saying that in the twenty or so years that he had known her he had 

never encountered any such unfavourable reaction on her part nor did he note any 

hostility towards international staff. The meeting ended soon after that exchange. 

Mr. Takkenberg testified that he was taken aback by Ms. Moussa’s “biased 

views” on this matter. He also stated that it was absolutely clear to him that a 

decision had been made not to return the Applicant to her position as C/FRSSP/J. 

54. When asked in the hearing to explain his understanding of the difference 

between an administrative and a disciplinary measure Mr. Takkenberg said that 

disciplinary measures followed from a breach of the Agency's rules whereas an 

administrative measure was in the interests of the agency and not dependent on a 

disciplinary investigation. He gave as an example an operational practice of 

transferring staff so as to avoid their getting too close to the beneficiary 



  

Cases Nos.: UNRWA/DT/JFO/2012/018 

UNRWA/DT/JFO/2012/025 

UNRWA/DT/HQA/2013/006 

  Judgment No.: UNRWA/DT/2013/033 

 

Page 21 of 48 

community. The paramount interest was the operational benefits to the Agency. 

However, such an administrative measure should not be used as a disguised 

disciplinary sanction for which the normal disciplinary rules are to be followed.  

55. On 22 January 2012, the Applicant attended a meeting with Ms. Moussa, 

Ms. Ethel Roellich (the new FHRO/J who had replaced Ms. Traficanti) and Ms. 

Pace-Shanklin, the Acting Director UNRWA Operations, Jordan (“A/DUO/J”), to 

discuss her future. She was disappointed with the tone and content of the meeting 

in that it was clear that Ms. Moussa, who chaired the meeting, was inflexible and 

intent on implementing the disciplinary and what has been described as 

“administrative measures”. 

56. On 23 January 2012, in an e-mail from Ms. Pace-Shanklin, the A/DUO/J, 

to the Applicant, the primary points discussed at the meeting on 22 January 2012 

were highlighted. Ms. Pace-Shanklin informed the Applicant of the Agency’s 

position that the decision to transfer her was administrative and not disciplinary. 

She was also told that efforts had been made to find a suitable post at JFO and 

HQA taking into account the Applicant’s seniority and high level of capacity, but 

that no suitable posts could be identified. The Applicant was informed that 

accordingly, a project post – that of Youth Vulnerability Advisor – had been 

located within the Education Department at HQA. The draft Terms of Reference 

were attached to the e-mail, and the Applicant was asked to respond by 1 

February 2012. The same information was conveyed to the Applicant by letter 

from Ms. Pace-Shanklin dated 9 February 2012. 

57. By e-mail dated 20 February 2012 from Ms. Roellich, the FHRO/J, the 

Applicant was informed that her complaint of retaliation had been referred to the 

D/DOIS for investigation. The Applicant was advised:  

Until the investigation is completed, JFO will suspend any further 

action in relation to a possible transfer that was proposed to you 

jointly by HQ/HRD and JFO Management and JFO will also put 

on hold the current recruitment for the post of Chief, RSSP. Also, 

you will continue to be placed on special leave with full pay until 

the Investigation is completed. 
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Please, be also informed that this e-mail supersedes my previous 

communication to you dated 19 February 2012
4
 whereby I 

confirmed your response due date to our 9 February 2012 letter is 6 

March 2012. In light of the above, you are not required to respond 

to our 9 February letter until the investigation is closed. Depending 

on the outcome of the investigation, I will communicate to you any 

further action that may be required from your side. 

58. On 4 June 2012, the D/DIOS conveyed the investigation report relating to 

the Applicant’s retaliation complaint to the Commissioner-General. 

59. On 12 June 2012, the Applicant met Mr. Lex Takkenberg, the C/EO, at his 

request, at the Chez Paul café. During the meeting, Mr. Takkenberg informed the 

Applicant that the allegations of retaliation and abuse of power had not been 

substantiated and that the report and recommendation had been sent to the Office 

of the Commissioner-General from whom the Applicant will be hearing in due 

course. In his evidence to the Tribunal, Mr. Takkenberg explained that whilst he 

thought that the Commissioner-General would accept the report from the Ethics 

Office it was up to him to decide. He did not act merely as a “rubber stamp” 

accepting recommendations without question. It was open to him to ask for 

further enquiries to be made or even to reject the particular recommendations. The 

Tribunal concludes from this that until the Commissioner-General had the 

opportunity of considering the Report and recommendations and making his 

decision, or requesting further information, there was no final decision nor could 

it reasonably be said that the investigation had concluded. 

60. The Tribunal ordered that Mr. Takkenberg be called to give evidence at 

the hearing. The Respondent initially submitted that it was unable to produce Mr. 

Takkenberg given the provision contained in the Terms of Reference of the Ethics 

Office, which states: 

In the performance of their responsibilities and duties, staff of the 

Ethics Office shall not be compelled by any Agency or United 

                                                
4 The Applicant sent an e-mail to the Agency on 18 February 2012, noting the Terms of Reference 

were not attached to the letter she received on 9 February 2012. The Agency responded by e-mail 

dated 19 February 2012, confirming the draft Terms of Reference she had been e-mailed on 23 

February 2012 were the same as those which should have been attached to the letter of 9 February 

2012. 
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Nations official or body to disclose or testify about issues brought 

to his or her attention.  

61. However when the Respondent was pressed to further elucidate the 

grounds of objection, Mr. Takkenberg decided to attend voluntarily because he 

felt strongly that he should clarify his role given the Applicant’s view that he had 

allowed himself “to be improperly used”. The Tribunal found Mr. Takkenberg to 

be a credible witness and deplores certain steps taken by senior managers, 

including Ms. Moussa, that did not respect the independence and integrity of the 

Ethics Office and its functions as evidenced by the meeting on 10 January 2012 

(see paragraphs 50-53)  

62. Mr. Takkenberg decided, in consultation with Mr. Claus Andreasen, the 

D/DIOS, to let the Applicant know the outcome of the investigation in advance of 

notification from the office of the Commissioner-General. He did not arrange the 

meeting on instructions from or with the knowledge of HR but in his independent 

role as the C/EO. The meeting was not intended to constitute the Agency’s 

response to the complaint of retaliation. This evidence was significant because by 

letter dated 20 February 2012, the Applicant was informed by Ms. Roellich, the 

FHRO/J, that the arrangements for advertising and filling her job as the C/RSSP/J 

will be suspended pending the conclusion of the investigation. The Agency 

subsequently relied on the meeting between Mr. Takkenberg and the Applicant as 

constituting formal notification to the Applicant that she had been notified that the 

investigation had been concluded. This contention is still being maintained 

notwithstanding the fact that at the time of the meeting the Commissioner-

General, to whom the investigation report was addressed, had not yet considered 

it. 

63. By e-mail dated 5 July 2012, having not yet been informed of the outcome 

of the retaliation investigation by or on behalf of the Commissioner-General, the 

Applicant sent an e-mail to Ms. Roellich requesting information about the 

outcome of the retaliation investigation and the recruitment for the C/FRSSP/J 

post of which the Applicant had recently become aware. She did not receive a 

reply to this enquiry. However on 15 July 2012, Ms. Mitchell, the DUO/J, issued 
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Jordan Field Staff Bulletin No. J/29/2012 announcing a new appointment to Ms. 

Rantisi’s post of C/FRSSP/J, with effect from 1 August 2012. 

64. Prior to this announcement and not having had a response to her e-mail of 

5 July the Applicant submitted a Request for Interim Measures to the Tribunal on 

22 July 2012, wherein she specifically sought: 

…suspension of one component of the administrative decision 

dated January 4, 2012 to transfer her from her post as Chief Field 

Relief and Social Services Program and to remain on a special 

leave with pay until an appropriate post is confirmed or the matter 

is further reviewed by 31 January, whichever the sooner, and 

accordingly for the suspension of the appointment of another staff 

member to the Applicant’s post.  

65. In evidence Mr. Takkenberg stated that when the Agency’s response to the 

request for interim measures was being prepared he was asked by either Mr. 

Cronin, the Chief, Personnel Services Division (“C/PSD”), or Ms. Jennifer 

Molina, the Human Resources Officer (Appeals and Grievances), if he had 

informed Ms. Rantisi of the outcome of the investigation. He mentioned the 

meeting he had with Ms Rantisi at Paul café on 12 June 2012. This conversation is 

significant for two reasons. First it corroborates Mr. Takkenberg’s account that his 

meeting was solely at the initiative of DIOS and not on instructions of the HR 

Department. Second it shows that the HR Department, and all those involved in 

the process of selecting a replacement for Ms. Rantisi, did so without making any 

attempt to establish that Ms. Rantisi had been notified that the investigation into 

her complaint of retaliation had been completed and that the recruitment of a 

replacement for her post would be resumed. 

66. By e-mail dated 23 July 2012, Ms. Roellich, the FHRO, responded to the 

Applicant’s e-mail of 5 July 2012, attaching a letter from herself also dated 23 

July 2012. Ms. Roellich’s e-mail to the Applicant dated 20 February 2012, the 

letter from Ms. Pace-Shanklin dated 9 February 2012, and its signed confirmation 

receipt were also attached. The attached letter dated 23 July 2012 stated that the 

Applicant had been informed by Mr. Takkenberg, the C/EO, on 12 June 2012 of 
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the outcome of the investigation into allegations of retaliation and abuse of 

authority, and noted: 

As you will recall from my email to you of 20 January 2012, you 

were not required to respond to our letter of 9 February 2012- 

which set out the Terms of Reference for the post of Youth 

Vulnerability Advisor- until the investigation was closed. Now that 

the investigation is completed and you have been informed of the 

outcome, we ask that you respond to our letter of 9 February 2012 

regarding your transfer to this post. 

 

I believe that this letter addresses the issues set out in your email of 

5 July 2012, except those related to the investigation report which 

should be directed to the Chief, Ethics Office.  

67. On 26 June 2012 the Applicant submitted her second application, 

Application No. UNRWA/DT/JFO/2012/025, against the imposition of 

disciplinary and “administrative” measures. 

68. By e-mail dated 25 July 2012, the Applicant responded to Ms. Roellich’s 

letter, indicating that she was yet to be formally informed of the outcome of the 

retaliation investigation and requested a copy of the investigation report. 

69. When  Mr. Takkenberg realised that the Applicant had still not been 

notified of the outcome of her complaint of retaliation, and that Ms. Roellich had 

informed her that she had already been informed by himself, he rang the HR 

Department and spoke to Mr. Cronin, the C/PSD, reminding him that Ms. Rantisi 

had not yet received official notification and that such a letter to the Applicant 

was still outstanding and that at his meeting with her he made it clear that a 

written communication would follow after the Commissioner-General had 

considered the Investigation Report. 

70. By letter dated 30 July, Ms. Roellich referred the Applicant to DIOS to 

address any questions she may have on the outcome of the retaliation 

investigation, and further advised: 

The reasons for your transfer were conveyed in the 4 January 2012 

letter to you from the Director of UNRWA Operations, Jordan. Of 

note, any actions related to your transfer were suspended during 
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the investigation into your complaint and resumed following 

completion of the investigation process. You may, of course, 

continue to avail yourself of the Agency’s Administration of 

Justice (AOJ) system. 

 

With reference to your transfer, as proposed to the post of Youth 

Vulnerability Advisor, I herewith confirm to you that this transfer 

will not affect your current contractual conditions (A-category, 

indefinite contract). Your placement in this specific post would, 

however, be subject to review after 12 months in light of 

ongoing funding and need for the post as well as your 
performance [emphasis added]. 

71. By e-mail dated 2 August 2012, the Applicant requested that the newly-

appointed DHR, Ms. Laura Londén, give “thorough revision and thoughtful 

consideration” to her case, annexing her response to Ms. Roellich’s letter of 20 

July 2012, together with other correspondence up to 20 February 2012. 

72. The Agency's formal notification to the Applicant was eventually sent by 

Mr. Robert Stryk, the Officer-in-Charge of DIOS (“OiC/DIOS”), who informed 

the Applicant, by letter dated 8 August 2012, of the outcome of the investigation 

into her allegations of retaliation and abuse of authority against the Ms. Mitchell, 

the former DUO/J, and Ms. Moussa, the former DHR: 

With regard to the allegations of retaliation, DIOS’s investigation 

found that there exists clear and convincing evidence that Ms. 

Mitchell and Ms. Moussa would have acted in the same manner in 

the absence of the so-called ‘protected activity’ (your previous 

complaint against Ms. Traficanti), on which your retaliation claim 

was based. In addition, DIOS found that available evidence failed 

to establish a sufficient link between the protected activity and the 

alleged retaliation action, and that at least two of the allegedly 

retaliatory acts were taken following the recommendation of an 

independent third party. For these reasons, DIOS concludes that 

the retaliation allegations are unsubstantiated. 

 

With regard to the allegations of abuse of power, DIOS’ 

investigation found that the evidence is insufficient to conclude 

that Ms. Mitchell and Ms. Moussa abused their power by imposing 

disciplinary and administrative action on you, because of the high 

level of discretion which Field Directors and Human Resources 

have in imposing such measures, and the fact that the actions were 

motivated by reasonably justifiable managerial consideration as 

well as Ms. Mitchell’s first-hand witnessing of the 18-19 
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September 2011 events. DIOS considers that the administrative 

action of transfer was permissible under the Agency’s broad rules 

in this respect, and is justified in view of the JFO management’s 

reasonable loss of trust in your judgment. DIOS also considers that 

the disciplinary measures of letter of censure and suspension 

without pay, may be justifiable in view of the circumstances 

surrounding a protest in which you participated, and your seniority, 

and therefore do not amount to abusive sanctions. 

73. The Tribunal considers it highly inappropriate for such a letter to have 

been sent by what is supposed to be an independent investigation body. The letter 

goes beyond the remit of DIOS whose task was to investigate and report to the 

Commissioner-General its findings on the complaint of retaliation. Once the 

Report was sent it was for the office of the Commissioner-General to make the 

necessary arrangements for notifying the Applicant. It was not appropriate for 

DIOS to comment and much less to seek to defend and justify the disciplinary 

measures or the “administrative” action. 

74. By letter dated 12 August 2012 to the OiC DIOS, the Applicant requested 

production of the retaliation Investigation Report. 

75. On 13 August 2012, the Tribunal (Her Honour Judge Barazi) issued Order 

No. 031 (2012) relating to the Applicant’s Request for Interim Measures, finding: 

While acknowledging the Applicant’s contentions, the Tribunal is 

not convinced that the Applicant will suffer irreparable damages. 

As noted by the Applicant in her request, the UNDT has held in 

several cases that, to the extent the Applicant’s claim might prevail 

before the Tribunal, the Applicant would suffer no irreparable 

damage as any delay in an award could be compensated at a future 

date. 

76. By letter dated 16 August 2012, the Acting Head, Area Personnel Section 

provided the Applicant with the Terms of Reference for the post of Youth 

Vulnerability Advisor, Grade 20, Education Department, HQA, noting that the 

transfer would not result in any change to the Applicant’s current grade and step, 

and confirming that the Applicant remained on an indefinite contract with the 

Agency. 
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77. In an e-mail to Ms. Londén dated 16 August 2012, the Director of 

Education raised her concerns about the Applicant’s placement within the 

Education Department: 

I am unsure why [the Applicant] should be placed in Ed in light of 

the recent changes with regard to RSS and its responsibility for 

youth. I really want to [sic] exacerbate any uncertainty of dept 

roles by having a youth advisor in education. 

 

Further, [the Applicant] has no education or TVET experience and 

we have no Grade 20s in our new flatter structure.  

78. On 27 August 2012, the Applicant submitted the signed Terms of 

Reference for the post of Youth Vulnerability Advisor, together with a Note for 

the Record raising various concerns. These concerns are briefly: 

(a)  That she was subject to duress in that if she did not accept the 

transfer she would be separated from UNRWA. 

(b) That she had not been provided with a convincing reason for the 

transfer and when she asked for a copy of the investigation report 

this was denied and instead she was referred to Ms. Mitchell’s 

letter of 4 January 2012 which indicated that she was being 

transferred because of a loss of trust for having participated in 

a strike. 

(c) That although the DIOS investigation cleared her of the specific 

disciplinary charges she was still transferred. 

79. By e-mail dated 28 August 2012, Ms. Londén responded to the 

Applicant’s Note for the Record dated 27 August 2012 addressing each of the 

Applicant’s concerns in turn, including: 

2. I note that you have been informed of the outcome of the 

investigation into your complaint both orally, by the Chief, Ethics 

Office, and in writing, by the OiC, Department of Internal 

Oversight Services. 

*                    *                    * 



  

Cases Nos.: UNRWA/DT/JFO/2012/018 

UNRWA/DT/JFO/2012/025 

UNRWA/DT/HQA/2013/006 

  Judgment No.: UNRWA/DT/2013/033 

 

Page 29 of 48 

4. You were informed in writing of the factual basis and 

reasoning for all related disciplinary and administrative actions in 

the Director of UNRWA Operations’ (Jordan) letter to you dated 4 

January 2012, due to your participation in a protest [emphasis 

added] which took place in public forum. The proposed position of 

Youth Vulnerability Advisor, grade 20, was the only available 

position at a senior level identified within the Agency which was 

relevant to your professional experience and educational 

background. 

80. It is clear from Ms. Londén’s letter that the “administrative” actions were 

“due to [the Applicant’s] participation in a protest.” 

81.  On 2 September 2012, the Applicant assumed the new post of Youth 

Vulnerability Advisor in the Education Department. 

82. On 24 September the Applicant requested administrative review of the 

decision to close the retaliation complaint. She did not receive a response.  

83. On 20 January 2013, the Applicant submitted Application No. 

UNRWA/DT/HQA/2013/006 to the Tribunal. The Application challenged the 

following decisions:   

(i) to close the retaliation investigation brought by the Applicant 

against Ms. Mitchell; 

(ii) to rely upon the meeting with Mr. Takkenberg as constituting 

notification of the decision into her complaint of retaliation when it was 

not a final decision of the outcome; and 

(iii) the OiC/DIOS, acting beyond his competence by addressing the 

appropriateness of the disciplinary measures taken by the Agency; and  

(iv) to resume recruitment for the Applicant’s former post before 

notifying her officially of the decision.  

84. The Respondent submits that the decisions are not receivable by the 

Tribunal because they do not constitute discretionary administrative decisions, 

and therefore do not fall within the competence of the Tribunal as set out in 
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Article 2 of the Tribunal’s Statute. Furthermore, the Respondent submits that the 

Applicant failed to request decision review of the ground set out in the 

Application that the decision to resume recruitment for the Applicant’s former 

post before notifying the Application of the decision violated the Applicant’s 

rights, and is in any event not an appealable administrative decision, and is thus 

not receivable by the Tribunal.  

85. Accordingly, the Respondent requests that the Tribunal dismiss the 

Application, rejecting each and all of the Applicant’s pleas and denying the 

Application in its entirety.  

Preliminary Issue: Receivability  

Receivability of Application No. UNRWA/DT/HQA/2013/006  

86. The Respondent submits that no discretionary administrative decisions 

falling within the Tribunal’s jurisdiction under Article 2(1) of its Statute were 

identified in this Application. 

87. In view of the Tribunal’s findings, it is not necessary to deal with the 

Respondent’s submission that the decision to close the retaliation investigation is 

not a discretionary administrative decision. 

88. The decision to resume recruitment based on the Agency’s interpretation 

of the verbal notification as official is a discretionary administrative decision, but 

this was not identified in the Applicant’s request for decision review dated 24 

September 2012. Therefore these elements of the Application are not receivable. 

The Tribunal will, however, comment on them as procedural issues when 

considering the appropriateness and characterisation of the measures imposed on 

the Applicant under Case No. 2012/025. 

89. The OiC/DIOS allegedly acting beyond his competence by addressing the 

appropriateness of the disciplinary measures taken by the Agency is also not an 

administrative decision and is therefore not a receivable element of the 

Application. However, the Tribunal has commented on this in its factual findings 
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at paragraph 73 and considers it important to send a clear signal to the Agency 

that the independence, impartiality and neutrality of the DIOS and the Ethics 

Office functions must be respected. Failure to do so will severely undermine the 

credibility of those functions and the effectiveness of the office. 

Receivability of the Replies 

90. Article 6(1) of the Tribunal’s Rules of Procedure provides:  

The Respondent's reply shall be submitted within 30 calendar days 

from the date of receipt of the application by the Respondent in one 

signed original together with annexed documents, which may be 

electronically transmitted. The Respondent who has not submitted 

a reply within the requisite period shall not be entitled to take part 

in the proceedings except with the leave of the Tribunal. 

91. Application No. UNRWA/DT/JFO/2012/018 was transmitted to the 

Respondent on 29 March 2012. The Respondent filed his Reply on 22 April 2013. 

Therefore, the Reply to this application was late.  

92. Application No. UNRWA/DT/JFO/2012/025 was transmitted to the 

Respondent on 1 July 2012. The Respondent filed his Reply on 24 April 2013. 

Therefore, the Reply to this application was late. 

93. Application No. UNRWA/DT/HQA/2013/006 was transmitted to the 

Respondent on 22 January 2013. The Respondent filed his Reply on 21 February 

2013. Therefore, the Reply to this application was in time.  

94. On 2 August 2012, the Applicant filed Motions to exclude the Respondent 

from participation in the proceedings in cases JFO/2012/018 and JFO/2012/025.  

95. The Respondent did not submit Motions requesting an extension of time to 

file replies in the relevant cases but sought leave to submit late replies and to 

participate in the proceedings as part of the Reply to each application.  

96. By Orders No. 032 (2013) and 033 (2013) the Tribunal accepted the late 

Replies in Case Nos. JFO/2012/018 and JFO/2012/025 and granted the 

Respondent leave to participate in these proceedings.  
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97. The Tribunal has power under Article 30 of the Rules of Procedure to 

shorten or extend a time limit fixed by the Rules or to waive any rule
5
 when the 

interests of justice so require. Pursuant to Article 14 of the Rules, the Tribunal 

may make any order or give any direction which appears to be appropriate for a 

fair and expeditious disposal of the case and to do justice to the parties. In 

determining whether or not to accept the late Reply, the Tribunal considered the 

administrative difficulties and delay in establishing the Tribunal, and the need to 

manage the backlog of cases in an orderly manner. Each case has to be considered 

on its own merits and the Tribunal takes note that time limits are to be complied 

with and that the Agency was remiss in not putting in place the necessary 

machinery to deal with cases under the new system of justice. Notwithstanding 

these strictures, the Tribunal considers that in the particular circumstances of this 

case it is in the interests of justice – and that it would be appropriate for a fair and 

expeditious disposal of the case and would do justice to the parties – for the 

Tribunal to extend the time limit under Article 6 and accept the late filing of the 

Respondent’s Reply. It is also the Tribunal’s assessment that, given the 

complexity of the factual and legal issues involved in this case, submissions from 

both parties will better equip the Tribunal to render a fair and comprehensive 

judgment. The Tribunal therefore granted leave to the Respondent to file late 

Replies in Case Nos. JFO/2012/018 and JFO/2012/025 and to participate in these 

joint proceedings.    

CONSIDERATIONS 

98.  The Tribunal has considered the oral evidence and the extensive 

documentation including confidential reports produced by the Ethics Office and 

DIOS investigations which will be referred to only briefly and when necessary in 

order to preserve their confidentiality consistent with the need to do justice in this 

case. However, the parties should know that all the documents placed before the 

Tribunal have been considered. 

                                                
5 With the exception of the deadline for decision review. 
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99. The Tribunal's conclusions will be briefly summarised in relation to each  

of the applications filed by the Applicant making where necessary the appropriate 

linkages between these separately filed complaints. Before proceeding with this 

exercise the Tribunal wishes to place on record its assessment that apart from the 

reservations expressed regarding the role of DIOS in paragraph 73, the Tribunal 

considers that the DIOS investigators and the Ethics Office carried out thorough 

investigations into the various allegations. However, the credibility of the DIOS 

office has regrettably been undermined by the attempts at compromising their 

independent role and functions by certain senior managers. In the Tribunal's view 

the evidence suggests that the OiC/DIOS committed an error of judgment when, 

by letter dated 8 August 2012, he attempted to justify both the disciplinary and 

“administrative” measures. 

A. JFO/2012/018 – “The Watercooler Incident” 

Legal and administrative framework 

100. The Agency’s policy on harassment is set out in General Staff Circular 

No. 06/2010 (“GSC No. 06/2010”) of 19 August 2010. It provides in relevant 

part: 

2. Discrimination, harassment, and abuse of power are 

unacceptable and will not be tolerated under any 

circumstances. The Agency will also not accept any conduct 

that is offensive, humiliating, embarrassing, or intimidating. 

The Agency is committed to a ‘zero tolerance’ approach to 

such behaviour… 

*                    *                    * 

6. The Agency defines…harassment…as follows: 

*                    *                    * 

 (b) Harassment is any improper or unwelcome conduct that 

might reasonably be expected or be perceived to cause 

offence or humiliation to another person… 

*                    *                    * 

12. Managers and supervisors have the duty to take all 

appropriate measures to promote a harmonious work 

environment, free of any form of prohibited 



  

Cases Nos.: UNRWA/DT/JFO/2012/018 

UNRWA/DT/JFO/2012/025 

UNRWA/DT/HQA/2013/006 

  Judgment No.: UNRWA/DT/2013/033 

 

Page 34 of 48 

conduct…Managers and supervisors have an obligation to 

ensure complaints are addressed promptly and fairly… 

*                    *                    * 

Handling of formal complaints 

25. …The Field Director or DHR, as applicable, shall then 

designate an appropriate staff member(s) or functional unit to 

conduct a preliminary assessment to determine if the matter 

should be closed or if a formal investigation is warranted.  

Actions that may be taken 

29. One of the following actions may be taken by the Field 

Director or DHR, as applicable: 

*                    *                    * 

(b) If it is considered there was a factual basis for the allegations 

that does not justify disciplinary proceedings but warrants some 

other action, a decision will be made on managerial action to be 

taken which may include, but is not limited to, mandatory 

training, reprimand, a change of functions or responsibilities, 

counselling or other appropriate corrective measures. The staff 

member and complainant shall be informed of the outcome of 

the investigation and the action being taken. 

 

(c) If it is considered that the allegations were well-founded and 

misconduct has occurred, appropriate disciplinary proceedings 

will be initiated under Chapter X of the International Staff 

Rules or Chapter X of the Area Staff Rules, as applicable. 

(d) Other action as deemed appropriate. 

101. Area Staff Regulation 10.2 provides: 

The Commissioner-General may impose disciplinary measures on 

staff members who engage in misconduct.  

Considerations 

102. The Applicant submits that she was entitled to a full investigation of her 

complaint. She states that the letters from Ms. Moussa to herself and Ms. 

Traficanti “treated us both equally responsible.” She submits that this shows clear 

bias and discrimination. She also objects to Ms. Moussa stating that she was 
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“concerned” that the Applicant regarded a colleague as being “too unqualified” to 

attend a meeting with her, as this comment is inaccurate and takes her complaint 

out of context.  She requests a full investigation of her complaint, recission, 

annulment and withdrawal of the DHR’s letter dated 4 October 2011, unspecified 

damages, and a formal written apology from Ms. Traficanti.  

103. The Respondent submits that the decisions of Ms. Moussa were taken in 

accordance with GSC No. 06/2010 and that the Applicant has provided no 

evidence to show that the findings of the DIOS investigator were influenced by 

the Agency or that the decisions taken by Ms. Moussa were biased or 

discriminatory. 

104.  The Tribunal finds as fact that Ms. Traficanti, the former FHRO/J, called 

the Applicant incompetent in the presence of several staff members during the 

course of an altercation. The Tribunal also finds that such conduct can reasonably 

be considered to fall within the definition of harassment as set out in GSC No. 

06/2010 in that it is improper conduct “that might reasonably be expected or be 

perceived to cause offence or humiliation to another person”. 

105. In accordance with GSC No. 06/2010, Ms. Moussa had the discretion to 

determine whether or not a full investigation into the Applicant’s harassment 

complaint was warranted. However, before doing so she had a duty to consider 

the Preliminary Assessment Report with a view to assessing whether the factual 

findings are consistent with the recommendation. In this case a fundamental 

factual issue is whether the Applicant’s allegation that Ms. Traficanti called her 

incompetent in the presence of others was well founded. If it was, does it amount 

to harassment within the meaning of GSC 06/2010? If so, what are the appropriate 

measures to be administered? If it was considered not to amount to harassment 

was it dealt with appropriately and even handedly? 

106. It is clear from witness testimony as well as Ms. Traficanti’s own 

admission that she did call the Applicant incompetent in the presence of several 

subordinate staff. Whilst the Report by DIOS was correct in finding that both the 

Applicant and Ms. Traficanti behaved unprofessionally and that appropriate steps 
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needed to be put in place by management to resolve the underlying personal 

interactions between the individuals, it is questionable whether they were correct 

in concluding that Ms. Traficanti’s conduct did not rise to the level of misconduct 

warranting disciplinary action, particularly given the Agency’s policy that 

harassment is “unacceptable and will not be tolerated under any circumstances.”  

107. Ms. Moussa considered that it was appropriate to remind the Applicant to 

maintain a high level of professionalism in all of her personal interactions as an 

UNWRA staff member, particularly when professional disagreements arise. The 

Tribunal accepts that there was sufficient material upon which it was legitimate to 

administer such a reminder. However, the Tribunal cannot ignore the fact that, 

notwithstanding clear evidence that Ms. Traficanti called a Program Chief 

“incompetent” in front of other colleagues, Ms. Moussa considered it appropriate 

to administer the same reminder to Ms. Traficanti, despite the seriousness of her 

conduct seeming to warrant a more severe disciplinary or administrative measure. 

The fact that the Applicant and Ms. Traficanti were held equally responsible for 

the incident, despite the more serious nature of Ms. Traficanti’s conduct, supports 

the Applicant’s contention that there was an element of favouritism shown 

towards Ms. Traficanti. Referring to a junior member of staff as “irrelevant” in an 

e-mail sent in the context of a confidential harassment complaint and stating that 

the attendance of that staff member at a meeting demonstrates “disrespect for my 

position” shows an inappropriate attitude towards junior colleagues but is not in 

breach of the Agency’s policy on harassment. It is less serious than insulting a 

Program Chief by calling her incompetent in the presence of other junior staff. 

Accordingly, by equating the two, Ms Moussa’s decision is perverse and it 

undermines the Agency’s policy on harassment. The Applicant was entitled under 

GSC No. 06/2010 to have her complaint of harassment addressed promptly and 

fairly. The Agency failed to do so. However the Tribunal does not accept the 

Applicant’s submission that there should have been a full investigation. There 

were no further relevant facts to be established. The Tribunal considers that in 

exercise of her broad discretion Ms. Moussa ought to have taken into account the 

evidence which suggests that Ms Traficanti was in breach of the Agency’s policy 

on harassment. Accordingly, Ms. Moussa should have distinguished the 
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Applicant’s conduct from that of Ms. Traficanti and should have taken appropriate 

measures to mark the Agency’s strong disapproval. The Applicant was entitled 

under her contract to the protection afforded to her as the victim under the 

Agency’s policy. Ms. Moussa’s decision to treat both individuals in a similar 

manner is perverse in that no reasonable decision maker would have arrived at 

such a decision in the given circumstances. To this extent the claim succeeds. All 

other claims raised in this application are dismissed. 

108. The Tribunal finds that this claim succeeds in part. 

B. JFO/2012/025 – “The Unofficial Protest” 

Legal and administrative framework 

109. Area Staff Regulation 1.1 provides: 

Staff members, by accepting appointment, pledge themselves to 

discharge their functions with the interests of the Agency only in 

mind. 

110. Area Staff Regulation 1.4 provides: 

Staff members shall conduct themselves at all times in a manner 

befitting their status as employees of the Agency. They shall not 

engage in any activity that is incompatible with the proper 

discharge of their duties with the Agency. They shall avoid any 

action and in particular any kind of public pronouncement which 

may adversely reflect on their status, or on the integrity, 

independence and impartiality which are required by that status.  

111. On suspension pending investigation, Area Staff Rule 110.2 provides: 

If a charge of misconduct is made against a staff member (for the 

purposes of paragraph 1 of rule 110.1) and the Commissioner-

General considers that the charge is “prima facie” well founded or 

that the staff member’s continuance in office pending an 

investigation of the charge would prejudice the interests of the 

Agency, then the staff member may be suspended from duty, with 

or without pay, pending investigation, the suspension being 

without prejudice to the rights of the staff member.  
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112. Applying this rule to the facts of this case it is clear that the charge of 

misconduct had been made. However, it is open to question whether, at the time 

of the decision to suspend, it could reasonably be held that the charge was “prima 

facie well founded”. How could it be said that a belief is reasonably held or is 

prima facie well founded if no attempt whatsoever had been made to ask the 

Applicant for her comments on extremely serious charges particularly given her 

seniority and unblemished record of 25 years service. A view was taken by Ms. 

Moussa, the DHR, that the Applicant's continuance in office pending an 

investigation would prejudice the interests of the Agency. Leaving aside the 

question whether there was at that time a prima facie case that misconduct may 

have occurred the Tribunal wishes to consider what is the proper meaning to be 

attached to the concluding phrase in Area Staff Rule 110.2: “the suspension being 

without prejudice to the rights of the staff member". 

113. The possible prejudice referred to is not defined in the Staff Rule nor is it 

necessary to do so bearing in mind the all-encompassing protection being offered 

to the staff member. Applying this concept to the instant case the Tribunal 

considers that one of the matters which would be prejudicial to the staff member 

is the continuation of the suspension after the conclusion of the investigation. In 

these circumstances the staff member would have a legitimate right to challenge 

such a continuation of suspension and this right is not affected by the label that 

might be attached to an enforced absence from work on pay. In this case referring 

to it as special leave, as opposed to “suspension” with pay does not negate the 

reality. Accordingly, it is necessary to consider the Agency’s policy on special 

leave as it is laid down in Area Staff Rule 105.2. 

114. Area Staff Rule 105.2 on Special Leave provides: 

Special leave with full or partial pay or without pay may be granted 

[emphasis added] in the interests of the Agency in cases of extended 

illness, or for other exceptional reasons, for such period as the 

Commissioner-General shall prescribe.  

115. Area Personnel Directive A/5/Rev.6 provides further detail on the 

Agency’s Special Leave policy: 
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1.1. Special leave may be approved [emphasis added], with full or 

partial pay, or without pay, on any grounds that are deemed 

appropriate and justified by the responsible authorities. 

 

 1.4. Special leave may be approved [emphasis added] for the 

following reasons:  

 

  [1.4.1. Illness; 1.4.2. Examinations; 1.4.3. Attendance at Court; 

1.4.4. Study Leave; 1.4.5. Compassionate Leave; 1.4.6. 

Pilgrimmage Leave; 1.4.7. Teachers Seeking Alternative 

Employment; 1.4.8. Nursing Leave; 1.4.9. Military Service; 1.4.10. 

Work With Other Organizations] 

   

1.4.11. Other Reasons: Special leave may be approved [emphasis 

added] for any other reasons deemed appropriate by the 

responsible authorities. 

2.1. Authority for approving special leave is delegated to Field Office 

Directors for field staff and the Director of Human Resources for 

headquarters staff, who may sub-delegate this authority as they 

find appropriate. 

 PROCEDURES 

*                     *                     * 

3.2. Applications for special leave must be accompanied by a written 

explanation of the circumstances giving rise to the request and, 

where necessary, must be supported by documentary evidence. 

116. Area Staff Rule 105.2 and Area Personnel Directive A/5/Rev.6 set out a 

policy that allows staff members to apply for special leave for a number of 

specified reasons. It is a policy that recognises that an employment relationship 

must be flexible to accommodate, to the extent possible, the aspirations and 

ambitions of staff members and the reality that unexpected life events sometimes 

intervene to disrupt the service of a staff member through no fault of their own. 

The initiative is expected to come from the staff member requesting the leave as 

indicated by the language of the policy which refers to “granting” and 

“approving” leave. To the extent that the policy grants the Commissioner-General 

or the “appropriate authorities” discretion, it is discretion to approve or decline a 

request initiated by a staff member. There is no justification in the policy for the 
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unilateral imposition of special leave on a staff member once the disciplinary 

investigation had been concluded. That is clear from Area Staff Rule 110.2.  

Considerations  

117. The DIOS investigation found that the Applicant was in breach of Area 

Staff Regulation 1.1 and 1.4. Following a detailed investigation the conclusion 

reached by DIOS was that there was no evidence of abuse of power on the part of 

the Applicant. Apart from rumour, gossip and speculation there was no evidence 

to substantiate the charges that the Applicant instructed staff to take part in the 

protest, coerced beneficiaries to join the protest, and abused police and other staff. 

The Respondent’s letters are inconsistent with the facts when they state that there 

was “insufficient” evidence thereby conveying the impression that there was 

some.  

118. The conclusion of the investigation was that all staff members who had 

participated in the protest action had been in breach of Regulations 1.1 and 1.4. 

However, it was decided that as a senior member of staff (a Program Chief) a 

higher standard of conduct was to be expected of the Applicant and that she had 

shown poor judgment in participating in the protest.  

119. In the circumstances it is a matter of surprise and significant that in her 

letter dated 7 December 2011, Ms. Mitchell stated that the Applicant's actions 

constituted serious misconduct warranting disciplinary measures up to and 

including summary dismissal. Such threatening and intimidating language was 

wholly unjustified and without any support from the investigation’s findings. 

120. This letter was not drafted by Ms. Mitchell. It was a collaborative effort 

involving Ms. Moussa and Mr. Cronin together with their staff. It had undergone 

several drafts, including the involvement of at least two lawyers, before being 

finalised for Ms. Mitchell's signature. It is therefore all the more surprising, and 

should be a matter of grave concern, that at no point did these senior members of 

staff pause to remind themselves that their initial suspicions based partly on ill-

motivated reports targeted against the Applicant were found after a thorough 
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investigation to lack substance. In the circumstances there was no rational basis 

for the threatening tone of the letter which claimed to be in accordance with  due 

process but which the evidence shows to be nothing of the kind. 

121. At the outset of the disciplinary investigation the Applicant raised due 

process concerns of substance. None of these were seriously addressed in any of 

the responses to the Applicant or in the action taken by the managers concerned. 

For example, the Applicant asked for a copy of the investigation report or 

sufficient particulars to enable her to respond to the very serious charges which 

put at risk her continued employment with the Agency. None was provided. 

122. The Tribunal finds that there was a fundamental breach of due process 

when the Agency failed to provide the Applicant with sufficient particulars of the 

evidence against her so as to enable her to mount a proper defence. The fact that 

the 7 December letter was drafted by a group including at least two lawyers is a 

searing indictment of the Agency’s procedural lapses and is evidence of a 

concerted campaign to damage the Applicant notwithstanding the paucity of 

evidentiary underpinning.   

123. The Tribunal can well understand that despite the fact that the conclusion 

of the investigation was that all staff members involved in the protest had been in 

breach of Regulations 1.1 and 1.4, the directors concerned may legitimately seek 

to draw a distinction between the Applicant’s conduct and that of others involved. 

Nevertheless they would still need to have accorded to the Applicant her due 

process rights. Any finding in breach of due process cannot be upheld by the 

Tribunal. In the circumstances the sanctions imposed for a breach of Regulations 

1.1 and 1.4 cannot stand since the Applicant had never been given a proper and 

fair opportunity to know the basis upon which the finding was made and of 

defending herself. This decision is rescinded. 

124. The additional measures were referred to by Ms. Mitchell as transfer with 

grade protection “to an appropriate post to be confirmed shortly” and 

“remain[ing] on special leave with pay until this post is confirmed or the matter is 

further reviewed…” The Respondent contends that these are administrative 
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measures taken in the interest of the Agency. However, in this case, there is no 

doubt that these further measures followed as a direct consequence of the 

unofficial protest and a disciplinary process which was fundamentally flawed for 

breach of due process. Are they properly to be regarded as disguised disciplinary 

measures? 

125. In regard to the placement of the Applicant on special leave it is 

instructive that the Agency’s policy on special leave does not seem to contemplate 

its usage either as a disciplinary measure or as an administrative measure once the 

period of a suspension pending an investigation is completed. Though the 

Applicant was suspended with pay pending the completion of the investigation, 

that suspension ended with the issuing of the letter dated 4 January 2012 notifying 

the Applicant of the disciplinary measures. At that point the procedurally correct 

position, absent further disciplinary charge or investigation, is that the suspension 

with pay will have ended. The Applicant was then free to return to her normal 

duties after expiry of the one week suspension without pay.  

126. There is no provision in the Agency’s Rules or Regulations, and certainly 

not under the provisions governing special leave, to justify imposing what has 

been described as the administrative measure of placement on special leave 

pending a transfer to another post. The Tribunal finds that the placement of the 

Applicant on such leave cannot properly be referred to as a continuation of the 

previous suspension with pay and is a new measure post-dating the conclusion of 

the disciplinary investigation. Yet the evidence shows that it was linked directly to 

the disciplinary charges and outcome of the investigation. It seems that those 

concerned realised that on the basis of the Investigation Report they could not 

impose a more severe disciplinary sanction including termination as indicated in 

Ms. Mitchell’s letter of 7 December 2011. Accordingly, the only way that they 

could remove the Applicant from her post as a Program Chief, short of initiating 

new disciplinary charges based on lack of trust and confidence, was to remove her 

as an “administrative” measure. This decision deprived the Applicant of the rights 

and protection she would have had under the disciplinary procedures. In the 
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circumstances, the enforced suspension with pay was a disguised disciplinary 

sanction dressed up as an “administrative” measure.   

127. The decision to transfer the Applicant from her job as C/FRSSP/J was 

taken ostensibly because there was a loss of trust and confidence in the Applicant. 

As against that is clear unchallenged evidence of the Applicant’s unblemished 

service over the past 25 years. She had excellent PERs and at no point in any of 

her performance reviews or during any other discussion was she confronted with 

any evidence of the basis upon which such trust and confidence had been 

destroyed. In the circumstances she was denied the elementary right of either 

challenging the evidentiary basis underpinning such loss of trust or alternatively 

advancing any contrary evidence or arguments in support of her contention that 

she should continue in post. The Tribunal finds that the Applicant was removed 

from her post as Chief without according her elementary due process rights. 

Dressing this up as an administrative measure is a cynical manipulation of the 

relevant policy and rules on special leave and those regarding administrative 

measures in the interests of the Agency. For the avoidance of doubt it is the 

Tribunal's view that in these circumstances measures of the kind adopted in this 

case are truly disciplinary. If the Agency considered that it had  credible grounds 

to remove the Applicant from her post they should have presented a separate case 

for the Applicant to answer rather than to piggy back an enforced termination of 

her job as a Program Chief onto the “unofficial protest” and then to deny that it 

was a disguised disciplinary measure. 

128. The appropriate remedy is the recission of the decision to deprive the 

Applicant of her post as C/FRSSP/J. Any other relief to which the Applicant is 

entitled to, including compensation, will be determined at a hearing on remedies. 

C. JFO/2013/006 – The Retaliation Complaint 

129. The Applicant submits that the finding of DIOS that there was no 

retaliation was incorrect and requests that the Tribunal order DIOS to revisit her 

complaint and to conduct a fair investigation into the allegations. No evidence has 
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been produced to show that the investigation was procedurally flawed and no 

other valid reason has been given to impugn the Investigation Report.  

130. The Applicant advanced a retaliation complaint arguing that her 

suspension and the investigation of her conduct was a result of retaliation 

connected to the watercooler incident. The Tribunal will therefore consider the 

merits of the retaliation claim below.  

131. In cases of retaliation the first requirement is for the Applicant to show 

that she had taken part in a protected activity. Clearly by filing a complaint of 

harassment and giving evidence to the DIOS investigator this requirement is 

satisfied. 

132. The Applicant next has to show that she was subjected to a detriment. 

There is no doubt that the matters about which she complains detrimentally 

affected her employment. Removal from her post as the C/FRSSP/J and assigning 

her to a job with no supervisory responsibilities and with a considerable 

diminution in status is a detriment. The question for decision is whether the 

Applicant succeeds in proving the necessary causal connection between the 

protected act of having participated in giving evidence before the DIOS 

investigation and the subsequent detriment that she suffered. 

133. The DIOS investigation and report while critical of a number of actions 

taken by management address themselves in the final analysis to the core issue of 

causation. They found that absent the protected act Ms. Mitchell and Ms. Moussa 

would have taken the same action. The question before the Tribunal is whether 

this was a permissible conclusion for the DIOS to have drawn on the facts of the 

case. In so far as the Applicant alleges a retaliatory motive on the part of Ms. 

Mitchell arising from the fact that the Applicant had made a formal complaint 

against Ms. Traficanti, the Tribunal concludes that Ms. Mitchell, who was fairly 

new in the Agency, found some of the procedures, including breaches of due 

process very uncomfortable to her as a lawyer. However, she informed the DIOS 

investigator that since she had never previously worked in this kind of 

environment, she took her lead from others including the DHR, Ms. Moussa and 
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to some extent Mr. Cronin as to what was to be regarded as normal practice within 

the Agency. Although there is sufficient evidence to indicate that at various stages 

Ms. Traficanti attempted to exert some influence over Ms. Mitchell the conclusion 

reach by DIOS is that the protected act was not the motive or reason for the 

treatment accorded to the Applicant. The Tribunal does not consider that this is a 

perverse conclusion. Ms. Mitchell and Ms. Moussa had convinced themselves that 

the Applicant was a malign influence and Ms. Moussa in particular was not 

prepared to accept that a detailed investigation by DIOS had properly disposed of 

the rumours, gossip, innuendos and other malign comments of condemnation of 

the Applicant. For example, the Tribunal recalls that notwithstanding the clear 

findings by DIOS that there was no substance in the allegations, Ms. Moussa 

nevertheless repeated in evidence the allegation that the Applicant had instigated 

the protest. Whilst this finding does not reflect favourably on the former Human 

Resources Director, it provides support for the DIOS conclusion that there was no 

causal connection between the filing of the Applicant’s complaint against Ms. 

Traficanti and the detriments to which the Applicant had been subjected to.  

134. The Tribunal does not find there to be a causal connection between the 

Applicant’s complaint of harassment against Ms. Traficanti and the disciplinary 

measures arising from the unofficial protest. The claim of retaliation fails and is 

dismissed. 

135. The claim of retaliation fails and is dismissed.  

Other matters 

136.  The documents before the Tribunal indicate that those responsible for the 

decision had formed a view that the Applicant had a dislike for international staff. 

This had never been a comment raised in any meeting with the Applicant and 

particularly had never been mentioned in her performance appraisals over 25 

years of service. Mr. Takkenberg, who had known the Applicant for about twenty 

years, repudiated any suggestion that she did not get on with international staff or 

that she harbored any ill will towards them. 
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Conclusion 

137. The events covered in this Judgment document a troubling period of time 

in the JFO. Relationships between some Area Staff and the senior management, 

particularly the former DUO/J, Ms. Mitchell, were strained and many Area Staff 

lost faith in their Staff Union. The watercooler incident between the Applicant and 

Ms. Traficanti, though not necessarily connected to the wider issues, was an 

opportunity for senior management to set firm standards for interactions between 

staff. An even-handed response that gave credence to the Agency’s harassment 

policy would in all probability have put the matter to rest. Instead it continued to 

fester. The Applicant was entitled under her contract to the protection afforded to 

her as the victim under the Agency’s harassment policy. Ms. Moussa’s decision to 

treat both individuals in a similar manner is perverse in that no reasonable 

decision maker would have arrived at such a decision in the given circumstances.  

138. Many things were said about the Applicant’s participation in the protest, 

including extremely serious allegations that she had abused her power to coerce 

beneficiaries to participate. Despite this and other allegations being dismissed as 

unsubstantiated by the Agency’s own investigation, Ms. Moussa and others were 

not convinced. The Tribunal finds that a concerted effort was made to punish the 

Applicant for her involvement in the protest beyond what was proportionate. This 

included the decision to remove her from her post through “administrative” 

transfer and to place her on special leave with pay until a suitable position could 

be found.   

139. The decision to impose disciplinary measures was taken in breach of due 

process and cannot stand. The Tribunal also finds that the transfer of the 

Applicant to a new post was a disguised disciplinary measure. The Applicant’s 

whole career has been turned upside down due to her participation in a protest that 

involved a considerable number of staff members. While the Tribunal recognises 

that the Agency was entitled to hold the Applicant to a higher standard as a senior 

staff member, the response was disproportionate, vindictive, and procedurally 

flawed.   
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140. Finally, the Tribunal finds that senior management undermined the 

independent function of the Ethics Office and DIOS by using them to 

communicate official decisions. The Applicant understandably lost trust in Mr. 

Takkenberg, who had been advising her on her retaliation complaint, after the 

Agency claimed that his meeting had constituted official notification of the 

outcome of the retaliation investigation, which he had clearly stated it was not. 

Ms. Moussa further compromised Mr. Takkenberg’s independence when she 

called him to a meeting to discuss the Investigation Report into the allegations 

arising from the protest, and options for removing the Applicant from her post. 

The Agency attempted to correct the issue of notification when Mr. Stryk, who 

was the OiC/DIOS at the time, sent a letter to the Applicant. That letter attempted 

to justify the official decisions and thereby exceeded the remit of DIOS. In order 

to carry out their functions effectively, both the Ethics Office and DIOS must be 

not only operationally independent but, crucially, perceived by staff members to 

be so. If staff members do not trust the Ethics Office and DIOS, they will not be 

able to carry out their valuable and important work. The Agency must ensure that 

there is a clear separation and distinction between the Ethics Office and DIOS, on 

the one hand, and those in management who are making official decisions on the 

other. 

Remedy 

141. Paragraph 5 of Article 10 of the Statute of the Tribunal provides: 

As part of its judgment, the Dispute Tribunal may order one or 

both of the following: 

(a) Rescission of the contested administrative decision or 

specific performance, provided that, where the contested decision 

concerns appointment, promotion or termination, the Dispute 

Tribunal shall also set an amount of compensation that the 

respondent may elect to pay as an alternative to the rescission of 

the contested administrative decision or specific performance 

ordered, subject to subparagraph (b) of the present paragraph; 

(b) Compensation, which shall normally not exceed the 

equivalent of two years’ net base salary of the applicant. The 

Dispute Tribunal may, however, in exceptional cases, order the 
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payment of a higher compensation and shall provide the reasons 

for that decision.  

142. The decision to issue a letter of written censure and to suspend the 

Applicant for one week without pay is rescinded. The Applicant is entitled to be 

compensated for the loss of salary during suspension. The decision to transfer the 

Applicant to a new post is rescinded.  

143. A hearing will be convened to determine the appropriate level of 

compensation, and any other relief to be awarded to the Applicant, unless the 

parties inform the Tribunal that they have reached agreement to settle the matter. 

Judgment 

144. Application No. UNRWA/DT/JFO/2012/018 succeeds in part. 

145. Application No. UNRWA/DT/JFO/2012/025 succeeds.  

146. Application No. UNRWA/DT/HQA/2013/006 is dismissed.  
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